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DECISION 

 

 

Judge Thokozile Masipa 

 

INTRODUCTION 

 

[1] This matter has been referred to the Enforcement Committee for adjudication in 

terms of section 6B of the Films and Publications Act 65 of 1996 as amended 

(“The FP Act”). 

 

THE PARTIES 

 

[2] The Applicant is the Film and Publication Board (FPB), a public entity established 

in terms of section 3 of the FP Act. It is responsible for the regulation of the 

creation, production, possession, distribution or exhibition of films and games and 

certain publications. 

 

[3] The first Respondent is MSATHI 3D, a legal entity trading as “MSATHI 3D Pty 

Ltd”, a registered private company registered with the Companies and Intellectual 

Properties Commission (CIPC) under registration number 2023/697515/07. It 

conducts its business at the premises located at Broadwalk & Inkwazi Mall, 11 

Penny Lane, Kruger Road, Richards Bay Central, KwaZulu Natal. 

 

[4] The second Respondent is MTHOKOZISI SBONGISIPHO NTSHANGASE, the 

founder and owner of the first Respondent. She conducts business on the same 

premises as the first Respondent above. 
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THE COMPLAINT 
 

[5] The Applicant alleged that the first Respondent distributed films to the public 

without registering as a distributor in terms of section 18(1)(a) of the FB Act. In 

addition, it alleged that the first Respondent was in contravention of section 

18(1)(b) of the FP Act in that it failed to submit its films to the Board for 

classification. 

 

RELIEF SOUGHT 
 
[6] The Applicant sought the following relief: 

6.1. An order condoning the late filing of the notice of referral of this matter to 

the Enforcement Committee. 

6.2. An order interdicting and restraining the Respondents from unlawfully 

distributing or making available any unclassified games on their premises 

and/or place of business in the Republic of South Africa in contravention of 

section 18(1)(a) and section 18(1)(b) of the FP Act 

6.3. Directing the Respondents to pay a fine in the amount of R150000.00 (One 

Hundred and Fifty Thousand Rand) for distributing games or publications 

to the public within the Republic of South Africa without being registered 

with the Applicant as a distributor as prescribed in terms of section 18()1(a) 

read together with section 24A (1) of the FP Act. 

6.4. Directing the Respondents to pay a fine in the amount of R500000.00 (Five 

Hundred Thousand Rand) for distributing unclassified games or 

publications to the public within the Republic of South Africa as prescribed 

in terms of section 24A (2) of the FP Act. 

6.5. Directing the Respondents to pay a fine of R50000.00 (Fifty Thousand 

Rand) for advertising games without indicating, clearly and conspicuously 

and in the prescribed manner, the age restriction, customer advice and any 

other condition that might be imposed on the distribution of films as 

prescribed in terms of section 24A (6) of the FP Act. 
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6.6. Directing the Respondents to pay costs in respect of the proceedings on a 

party to party scale. 

 

 

RESPONDENTS DEFENCE 
 

[7] On the papers, there was no defence raised on behalf of the Respondents. 

However, at the hearing, the Second Respondent, who appeared on behalf of both 

respondents, was given an opportunity to answer to the charges. 

 
THE BACKGROUND 

 

[8] The Applicant is the Film and Publication Board (FPB), a statutory body 

established in terms of section 3 of the Film and Publication Act No 65 of 1996 as 

amended (FP Act). It is a public entity responsible for the regulation, creation, 

production, possession and distribution of films, games and certain publications, 

by way of classifications, amongst others. 

 

[9] On 10 September 2024, Yakeen Singh, a Compliance Officer and regional 

coordinator of the Film and Publication Board (FPB) (“the Applicant”) conducted a 

physical compliance inspection at the premises of MSATHI 3D which operates in 

Broadwalk & Inkwazi Mall, 11 Penny Lane, Kruger Road, Richards Bay Central in 

KwaZulu Natal. 

 

[10]  During the inspection the Compliance Officer discovered that the First 

Respondent distributed various VR booth games at its kiosk gaming 

establishment, in contravention of section 18(1)(a) and section 18(1)(b) of the FP 

Act. The videos concerned were accessible to members of the public, including 

children. 
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[11] To verify that the Respondent distributed the games without registering with the 

FPB, the Applicant conducted a verification check using the FPB online APP and 

this was confirmed. 

 

[12] Following the inspection, the Compliance Officer issued and served on the second 

Respondent, an engagement letter and Notice of Contravention dated 10 

September 2024. The second Respondent acknowledged receipt and signed the 

document. 

 

[13] In terms of the Notice of Contravention, the First Respondent was afforded 30 

days within which to comply or ask for an extension if that was necessary. The 

Notice of Contravention further advised that the Applicant was going to conduct a 

follow up inspection after 30 days. 

 

[14] On 3 October  2025, Mr. Singh attended the premises of the First Respondent to 

conduct a physical follow up inspection. There he established from the Second 

Respondent that the First Respondent was still not registered as a distributor of 

films or games with the FPB. In addition, MSATHI 3D had still not submitted the 

games to the FPB for classification. 

 

[15] A verification check through the FPB online APP confirmed the above. In addition, 

a partial registration application was found in the system. However, no proof of 

payment and supporting documentation was uploaded. 

 
 

[16] As a result, the matter was referred to the Enforcement Committee for 

adjudication. 
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THE CONDONATION APPLICATION 
 

[17] The Applicant argued an application for the late filing of a notice of referral to the 

Enforcement Committee. 

 

[18] An application for condonation is a request for indulgence and will be granted only 

if the Applicant shows good cause. This means the Applicant must explain the 

nature, reasons and extent of the delay, whether the Applicant has good prospects 

of success in the main application, and the possibility of prejudice to the 

Respondent if the application were to be granted. Lastly the Applicant must show 

that granting the application would be in the public interest. 

 

[19]  In the present case, circumstances that led to the late filing of the Notice of 

Referral are outlined below. 

 

[20] In terms of Rule 9(1) of the Enforcement Committee Rules the Applicant should 

have referred the matter to the Enforcement Committee by filing a notice within 60 

(sixty) days after the date upon which the Respondents were notified of their 

noncompliance. This did not happen as there was a delay in conducting a follow-

up inspection. 

 

[21] The compliance inspection on the premises of the Respondent occurred on 10 

September 2024. Instead of conducting the follow up inspection after 30 days, the 

Applicant conducted its follow up inspection only on 20 February 2025, which was 

six months later. 

 

[22] The Applicant submitted that it was functioning under extremely difficult 

circumstances where the work has become impossible to manage. The 

amendment to the FP Act, extended the mandate of the Applicant to include the 

regulation of online content. This meant more work for the Compliance Division 
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which, owing to financial constraints, still had to do with the same number of 

Compliance Officers. This has been the position since the year 2022. 

 

[23] It is clear, therefore, that the Applicant cannot cope with additional work as it is 

seriously under resourced. And this is negatively affecting every aspect of its 

business, especially meeting deadlines. 

 

[24] Meanwhile the Applicant has assured the Enforcement Committee (EC) that it is 

doing the best it can to resolve the issue. It has, for example, appointed a team of 

lawyers who will assist with inspections and with follow-up inspections to speed 

up the process. 

 

[25] Having heard the Applicant on this aspect, the EC is satisfied that there was a 

reasonable acceptable explanation for the delay. 

 
 

[26] More importantly, the Applicant has shown that prospects of success in the main 

application are good, as the evidence against the Respondent is formidable. 

 

[27] The EC is also persuaded that if the application were to be granted there would 

be no prejudice caused to the Respondents. 

 
 

[28] On the other hand, refusing to grant condonation where prospects of success in 

the main application are good would send a wrong message to the public. Lawless 

distributors would take this as a green light to flout the law even more, while law 

abiding individuals and enterprises might lose confidence in the Board as the 

Regulatory Authority. 

 

[29] The saddest aspect would be that the public, especially children, would be left 

unprotected. It is important that children enjoy their childhood without premature 
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exposure to adult experiences and without having to experience damaging, 

harmful, and inappropriate behaviour whether directly or indirectly, through 

content that children should not be exposed to. 

 

 

THE EVIDENCE ON THE MERITS 
 

[30] The evidence of noncompliance of the Respondent with sections 18(1)(a) and 

18(1)(b) was per Affidavits of both Mr. Andrew Sebapu, the Legal Officer of the 

FPB and Mr. Vishnu, the Compliance Officer and Regional Coordinator of the FPB. 

 

[31]  From the evidence, which was accompanied by various Annexures, it is clear that, 

at the time that the matter was referred to the Enforcement Committee, the 

Respondents were non-compliant. None of this evidence was contradicted. 

 
 
DISCUSSION AND ANALYSIS 
 

[32]  The FP Act lists, inter alia, the protection of children as one of the important 

objectives that must be respected by bodies functioning in terms of the FP Act. 

 

[33] For the above reasons it is imperative that distributors/exhibitors of films, games 

and certain publications comply with legislation meant to protect children, who 

belong to the most vulnerable group in our society. 

 

[34] In the present case, as stated earlier, none of the evidence presented by the 

Applicant was disputed. In fact, it became common cause that the first Respondent 

was a distributor of games as alleged in the Charge. Also not disputed was that 

the first Respondent was in contravention of section 18(1)(a) and 18(1)(b). 

[35] The only response from the Second Respondent was that, after she had received 

the Notice of Contravention from the Applicant, she attempted to remedy the 
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noncompliance by registering the First Respondent online but was unsuccessful 

as there were insufficient funds for the registration. Because of the Respondent’s 

serious financial difficulties, it eventually had to stop doing business on the 25 

January 2026. 

 

[36] The Enforcement Committee understands the financial difficulties that made it 

impossible for the Respondents to remedy their noncompliance. 

 
 

[37]  Those difficulties, however, do not detract from the fact that at the time the 

Compliance Officer made his first and his final inspection of the premises of the 

First Respondent, the latter was non-compliant. 

 

[38] It is, however, proper that the attempt to remedy the noncompliance by the Second 

Respondent, should be taken into consideration as a mitigation factor. This one 

mitigating factor might affect the severity of the penalty. 

 

[39] Similarly, the financial difficulties of the First Respondent were considered when 

the Enforcement Committee determined the appropriate penalties. 

 

[40] Of course, no degree of financial difficulty can exonerate a Respondent from any 

wrongdoing. That fact, can, however, be noted and factored in to reach a fair, 

balanced and suitable penalty. 

 
 
FINDING 
 

[41] In the result, the Enforcement Committee finds that 

41.1. the First Respondent failed to comply with section 18(1)(a) of the FP Act in 

that it failed to register as a distributor of games with the Films and 

Publication Board. 
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41.2. the First Respondent failed to comply with section 18(2)(b) of the FP Act in 

that it failed to submit its games to the Film and Publication Board for 

classification. 

 

ORDER 
 

[42] Accordingly, 

42.1. The application for the late filing of the notice of referral of this matter to the 

Enforcement Committee is granted. 

42.2. An order interdicting and restraining the Respondents from unlawfully 

distributing or making available any unclassified games on their premises 

and/or place of business in the Republic of South Africa in contravention of 

section 18(1)(a) and section 18(1)(b) of the FP Act. 

42.3. The Respondents shall pay a fine in an amount of R50 000 (Fifty Thousand 

Rand) for its failure to register with the Applicant as distributors of 

films/games. 

42.4. The Respondents shall pay a fine in the amount of R100 000 (One Hundred 

Thousand Rand) for its failure to submit its films to the Applicant for 

classification. 

42.5. The Respondents shall pay costs in respect of the proceedings. 

 

______________________ 

ENFORCEMENT COMMITTEE 

Judge Thokozile Masipa – Chairperson  

Ms Nalini Maharaj – Member  

Dr. Adv Nzumbululo Silas Siphuma – Member  

 

                                                              Date: 19/8/2026 


