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DECISION

Judge Thokozile Masipa

INTRODUCTION

[1] This matter was referred to the Enforcement Committee for adjudication in terms
of section 6B of the Films and Publications Act 65 of 1996 as amended (“the FP

Act’) read with Rule 9(1) of the Rules of the Enforcement Committee.

THE PARTIES

[2] The Applicant is the FILM AND PUBLICATION BOARD, a content Regulatory
Authority in South Africa and a statutory body established in terms of section 3 of
the Films and Publications Act No 65 of 1996, as amended (“the FP Act ).

[3] The Respondent is MEGOGO, an online platform with
URL https://megogo.net/en located in Cyprus. It is a “distributor” as defined in the
FP Act.

THE ALLEGED NONCOMPLIANCE

[4] The Applicant alleged that the Respondent, an online distributor of films, was in
contravention of section 18(1)(a) and (b) in that it had failed to register with the
Applicant as a distributor of films and that it had failed to submit its films to the
Applicant for classification, respectively
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THE RELIEF SOUGHT

[5] The Applicant sought the following relief:

5.1. the late filing of the notice of referral in terms of Rule 3 of the Enforcement
Committee Rules

5.2. Adjudicate on the Respondent’s noncompliance with the provisions of the
FP Act, and make appropriate findings, after the parties have been heard
or granted an opportunity to be heard.

5.3. Impose a fine not exceeding the sum of R150 000 for distributing films
without first having been registered with the Board as a distributor of films
as prescribed in terms of section 24A(1) of the FPA.

5.4. Impose a fine not exceeding the sum of R500000 (five hundred thousand
rand) for failure to submit the films distributed to the Applicant for

classification.

RESPONDENT’S DEFENCE

[6] The Respondent was represented by Yaroslav Chaikovskyi, the owner, and by

Iryna Rusakova, a Legal Representative.

[7] Although the Respondent failed to respond to the charges, on paper, it was given

an opportunity, at the hearing to defend itself.

[8] It was submitted on behalf of the Respondent that doing business in South Africa

was unintended as the South African market was not on its radar.

[9] In addition, the Respondent’s business was not doing well and has been
unprofitable for quite a while.
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FACTUAL BACKGROUND

[10]On 25 October 2024, Mr. Rajesh Vishnu, a Compliance Officer employed by the
Applicant, conducted an online compliance inspection of the Respondent’s

operations.

[11]The purpose of the inspection was to assess whether the Respondent was
distributing/exhibiting films within South Africa in accordance with the

requirements of the FP Act.
[12]According to information presented on its website, the Respondent provides users
with the ability to stream or download movies at any time, on any screen or device,

and from any location.

[13]Upon accessing the website (https://megogo.net/en), visitors are presented with a

selection of fiims that can be streamed online via internet-enabled devices,
including desktop computers, mobile phones running IOS or Android, and internet-

connected televisions, provided the user is a registered subscriber.

[14] The website indicates that the subscription fee for South African users is up to
R85.98 (Eighty Five Rands and Ninety Eight Cents) per month, which grants
subscribers access to the full range of content offered on the Respondent’s
platform. The Applicant attached a printout of the relevant webpage from the

Respondent’s website, marked Annexure “HR 1”.

[15]Mr Vishnu made the following observations:
15.1. The Respondent, through its website, was unlawfully distributing, exhibiting
and/or streaming films or movies without having been registered with the

Applicant as distributor/exhibitor of films, in contravention of section
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18(1)(a) read together with sections 24A(1), 24A (3), and 24A (5) of the FP
Act.

15.2. The Respondent, through its website, was unlawfully distributing, exhibiting
and/or streaming unclassified films/movies in contravention of section
18(1)(b) read together with section 24A (2)(a) of the FP Act.

15.3. The Respondent failed to display the prescribed age ratings and consumer
advice, as contemplated in section 18(1) read together with section 24A (5)
of the FP Act.

[16]On the same date, the Applicant sent the Respondent a compliance letter via email
which, informed the Respondent inter alia, that it was in contravention of section
18(1)(a) and (b) of the FP Act. It concluded with a demand:

“We, therefore, demand that you refrain from distributing content in South
Africa.”

[17]1The Respondent was also advised to register with the Applicant as a distributor of
films and to submit its films to the Applicant for classification. When there was no
response from the Respondent, the Applicant referred the matter to the

Enforcement Committee.

THE LEGAL FRAMEWORK

[18] The applicable provisions of the FP Act are set out hereunder.

[19]Section 18 of the FP Act provides as follows:

“18 Classification of films and games. —— (1) Any person who distributes,
broadcasts or exhibits any film or game in the Republic shall in the prescribed
manner on payment of the prescribed fees——

(a) register with the Board as a distributor or exhibitor of films or games: and
(b) submit for examination and classification any film or game that has not been
classified, exempted or approved in terms of this Act or the Publications Act,
1974 (Act No. 42 of 1974).
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[20]Section 24A (1) (3) and (5) of the FP Act of the FP Act provides as follows:
“24A Prohibitions, offences and or penalties on possession of films, games and
publications. (1) Any person who knowingly distributes or exhibits in public a film
or game without having been registered with the Board as a distributor or
exhibitor of films or games shall be guilty of an offence and liable, upon
conviction, to a fine not exceeding eight months or to both a fine and such

imprisonment.

Any person who knowingly broadcasts, distributes, exhibits in public, offers for
sale or hire any film, game or publication referred to in section 16(2), which has
except with respect to broadcasters that are subject to regulation by the
Independent Communications Authority of South Africa and except with regard
to a publication contemplated in section 16(1) —

(a) not been classified by the Board;

(b) been classified as a “refused classification”;; or

(c) been classified as “XX” or would have been so classified had it been
submitted for classification, shall be quilty of an offence and liable,
upon conviction, to a fine not exceeding R500 000 or to imprisonment for a period

not exceeding five years or to both a fine and such imprisonment.

[21]In the present case, the Respondent was alleged to have violated section 18(1) of
the FP Act read to with sections 24A (2) and 24A (3).

THE PROCEEDINGS
Preliminary Issue

Condonation Application

[22] At the outset, the Applicant made an application for condonation of the late

referral of the noncompliance to the Enforcement Committee.
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[23]In terms of Rule 9(1) of the Rules, the Applicant is required to refer all cases of
noncompliance to the Enforcement Committee by filing a notice within 60 days

after the date upon which the Respondent was notified of its noncompliance.

[24]In the present matter, the Respondent was issued with a Notice of Contravention
on 25 October 2024 and afforded a period of 30 (thirty) working days to remedy
the noncompliance, after which a follow up inspection would be conducted. This

period ended on or about 10 December 2024.

[25] The 60 day period for the Applicant to have referred the matter to the Enforcement
Committee lapsed on or about 10 March 2025. This was because the follow up
inspection was only conducted on 8 September 2025. This in turn led to the late

referral.

[26]To succeed in a condonation application the Applicant must show good
cause which includes an explanation of the nature, reason and extent of the delay,
the likely prejudice to the Respondent if condonation was granted, and prospects
of success for the Applicant in the main application. Lastly, the Applicant must

show that it is in the public interest that the application be granted.

The Nature and Reasons and Extent of the Delay.

[27]1t was submitted by the Respondent that the delay in referring matters to the
Enforcement Committee was beyond its control as it had to do with the shortage

of Human Resources.

[28] Counsel for the Applicant painted a grim picture of the current state of affairs

following the Amendment Act which came into effect in March 2022.
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[29]Since the amended FP Act came into effect in March 2022, the work of the
Compliance division and its responsibilities increased. Such increase in the
workload was, however, not matched by an increase in financial resources to

enable the Applicant to employ more staff.

[30]Soon the increased workload negatively affected the performance of the division.
Compliance Officers, who were clearly overworked, gradually failed to meet
deadlines in respect of inspections and follow-up inspections. This in turn led to

late referrals.

Prospects Of Success for the Applicant in the Main Application

[31]1t was submitted on behalf of the Applicant that it had good prospects of success
in the main application. There is merit in this submission. The Applicant supported
the allegations against the Respondent with solid, credible evidence that can be

relied on. In addition, that evidence was not contradicted.

Likely Prejudice to The Respondent in the Event the Condonation was Granted

[32] The Applicant, submitted, correctly in our view, that there was no prejudice which

could be suffered by the Respondent if the condonation application was granted.

[33]In contrast, not granting condonation, in the present case, was likely to cause
prejudice to the Applicant and the public that it aims to protect. | say this because
not granting condonation might cause errant licensees in the industry to

contravene the laws and regulations governing it with impunity.

[34]Furthermore, vulnerable members of the public, including children, would continue
to be exposed to harmful and undesirable content. This in turn might mean loss of

public confidence in the Board as an effective Regulator.

Whether it is in the Public Interest to Grant Condonation.
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[35] The Applicant submitted that it was in the public interests to grant the application.
Having regard to the circumstances of the present case and the objectives of the
FP Act, the Enforcement Committee is of the view that it is indeed in the public

interest that condonation should be granted.

DISCUSSION AND ANALYSIS

[36] The Applicant alleged that the Respondent had contravened section 18(1) (a) and
(b) in that it failed to register with the Applicant as distributor of films and failed to

submit its films to the Applicant for classification.

[37]1Both contraventions are extremely serious and attract fines of up to a maximum
amount of R150 000 (One Hundred and Fifty Thousand Rand) and R500 000 (Five

Hundred Thousand Rand), respectively.

[38] The objectives of the FP Act are all about ensuring that the public and especially
children are protected from inappropriate, disturbing and/or harmful content.
Hence the imposition of hefty penalties where provisions of the FP Act are

contravened.

[39] The imposition of penalties is not about finding a one-size-fits-all solution. Rather
it is about determining each case on its own merits so as to find a fair and just

solution.

[40]In the present case, the Respondent is an online distributor based in Ukraine with

no physical presence in South Africa.

[41]1Under the Films and Publications Act as amended, operating a commercial online
film distribution platform accessible to residents of South Africa requires

mandatory registration and content classification, regardless of whether the
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business is profitable and regardless of whether South Africa is the intended

market.

[42]The Films and Publications Amendment Act defines a “commercial online
distributor” as any entity that provides films, publications and other content for

commercial purposes via the internet Schedules.

[43] The argument on behalf of the Respondent that there was no intention to target
the South African market does not hold water. | say this because on the website
of the Respondent it is stated that the subscription fee for South African users is
up to R85.98 (eighty five rands and ninety-eight cents) per month, which grants
subscribers access to the full range of content offered on the Respondent’s
platform. This speaks directly to the South African market. If can, therefore, not be

said that the Respondent never intended to market to the South Africa public.

[44]In any event, the defence of lack of intention to target South Africa cannot be a
proper defence. | say this because “intention” as an element is not a requirement.
If South African residents can access, purchase or view the films, the content is
legally being distributed in the Republic of South Africa necessitating compliance

with local regulations.

[45] The second argument, which is that the Respondent is running at a loss, is equally,

void of any merit.

[46]The Films and Publications Act apply uniformly to all commercial online

distributors, regardless of their financial performance.

[47]1The law focuses on the act of providing the service rather than the profitability of

the service.
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[48] The Respondent cannot escape punishment simply because its business is not
profitable. The financial status of a Respondent can only assist the Enforcement
Committee to structure the payment plan of a fine imposed in a manner that is not
likely to send the Respondent to its early demise. It must also be noted that in the
present case, the Respondent took the trouble to attend the hearing and attempt
to defend its case. Although the defence raised was woefully inadequate, the fact
that the Respondent, availed itself for the proceedings, when it knew that a

negative outcome was likely, must count for something.

FINDING

[49] In the result, the Enforcement Committee makes the following findings:

49.1. The Respondent is found to have contravened section 18(1) (a) of the FP
Act in that it failed to register with the Applicant as a distributor of films.
49.2. The Respondent is found to have contravened section 18(1) (b) of the FP

Act in that it failed to submit its films to the Applicant for classification.

ORDER

[50]Accordingly, the following Order is granted:

50.1. The late filing of the notice of referral in terms of Rules 9(1) of the
Enforcement Committee Rules is condoned.

50.2. The Respondent shall pay a fine in the amount of R150 000 (One Hundred
and Fifty Thousand Rand) for its failure to register with the Applicant as a
distributor of films. Half of this amount i.e. R75 000 (Seventy-Five
Thousand Rand) is suspended for three (3) years, on condition the
Respondent is not found to have contravened the same provision within the

period of suspension.
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50.3. The remainder, which is R75 000. 00 shall be paid in three separate
monthly instalments of R25 000.00. The first instalment is to be paid 90
days from the date of the issuing of this Order.

50.4. The Respondent shall pay a fine in the amount of R500 000 (Five Hundred
Thousand Rand) for its failure to submit its films to the Applicant for
classification. Half of this amount shall be suspended for three (3) years on
condition that the Respondent is not found to have contravened the same
provisions within the period of suspension. The remainder, which is R250
000, is to be paid in instalments of R50 000 over a period of five (5)
consecutive months. The first instalment shall be paid within a period of
ninety (90) working days from the issuing of this Order.

50.5. The Respondent shall pay costs in respect of the proceedings.
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